
No. 11- 
 

IN THE 

 
 

TOMAS RIVAS LOPEZ AND MARIA ISABEL PARADA DE 

RIVAS, INDIVIDUALLY AND AS REPRESENTATIVES OF THE 

ESTATE OF JULIO ADALBERTO RIVAS-PARADA, ALSO 

KNOWN AS JUAN CARLOS MONTANO-PARADA, 

     Petitioners, 
v. 

UNITED STATES OF AMERICA 

 
On Petition for a Writ of Certiorari 

to the United States Court of Appeals 
for the Fifth Circuit 

 
PETITION FOR A WRIT OF CERTIORARI 

 
John F. Sullivan III
Audrey Hendricks 
Hannah Sibiski 
WATT BECKWORTH 
  THOMPSON HENNEMAN 
   & SULLIVAN, LLP 
1800 Pennzoil Place 
South Tower 
711 Louisiana Street 
Houston, TX 77002 
 
Thomas C. Goldstein 
Kevin K. Russell 
GOLDSTEIN & RUSSELL,  
  P.C. 
5225 Wisconsin Ave., NW
Suite 404 
Washington, DC 20015

Pamela S. Karlan
 Counsel of Record 

Jeffrey L. Fisher 
STANFORD LAW SCHOOL 
   SUPREME COURT 
   LITIGATION CLINIC 
559 Nathan Abbott Way 
Stanford, CA 94305 
(650) 725-4851 
karlan@stanford.edu 
 

 



QUESTION PRESENTED 

 

Under the Federal Tort Claims Act, is a 
government employee’s outright failure to perform a 
mandatory act shielded by the discretionary function 
exception on the theory that performance of the act 
permits some exercise of judgment?  
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PETITION FOR A WRIT OF CERTIORARI  

Petitioners Tomas Rivas Lopez and Maria Isabel 
Parada de Rivas respectfully petition for a writ of 
certiorari to the United States Court of Appeals for 
the Fifth Circuit. 

OPINIONS BELOW 

The opinion of the Court of Appeals for the Fifth 
Circuit (Pet. App. 4a) is published at 455 Fed. Appx. 
427.  The district court’s opinion (Pet. App. 18a) is 
unpublished. 

JURISDICTION 

The judgment of the court of appeals was entered 
on December 21, 2011.  Pet. App. 4a.  A timely 
petition for rehearing was denied on February 17, 
2012.  Pet. App. 1a-3a.  This Court has jurisdiction 
pursuant to 28 U.S.C. § 1254(1). 

RELEVANT STATUTORY AND REGULATORY 
PROVISIONS 

The Federal Tort Claims Act, 28 U.S.C. 
§ 1346(b)(1), provides in relevant part: 

Subject to the provisions of chapter 171 of 
this title, the district courts . . . shall have 
exclusive jurisdiction of civil actions on 
claims against the United States, for money 
damages . . . for injury or loss of property, or 
personal injury or death caused by the 
negligent or wrongful act or omission of any 
employee of the Government while acting 
within the scope of his office or employment, 
under circumstances where the United 
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States, if a private person, would be liable to 
the claimant in accordance with the law of 
the place where the act or omission occurred. 

Exceptions to jurisdiction under the Act are 
provided in 28 U.S.C. § 2680, which states, in 
relevant part: 

The provisions of this chapter and section 
1346(b) of this title shall not apply to— 

 (a) Any claim . . . based upon the exercise or 
performance or the failure to exercise or 
perform a discretionary function or duty on 
the part of a federal agency or an employee 
of the Government, whether or not the 
discretion involved be abused. 

The U.S. Marshals Service Policy Directive 
governing detention facility contracting and 
procedures for intergovernmental agreements, 
§ 9.26(A)(3)(a), establishes that: 

Each USM will do the following: 

. . . 

(5) Conduct an initial on-site inspection of 
detention facilities to determine the facility’s 
level of compliance with USMS inspection 
guidelines. A Form USM-218, U.S. Marshals 
Service IGA Facility Inspection Report, will 
be completed to document the inspection. 

R. 2752-53.1 

                                            
1 References to the Record on Appeal are cited “R. [page 

number].” 
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STATEMENT OF THE CASE 

In the Federal Tort Claims Act (FTCA), the 
United States waived its sovereign immunity with 
respect to state law tort claims arising from the acts 
of federal agencies or employees.  28 U.S.C. 
§ 1346(b)(1).  It then withdrew its waiver for injuries 
caused by an agency’s or employee’s performance of a 
“discretionary function.”  28 U.S.C. § 2680(a).  This 
discretionary function exception applies when “the 
action is a matter of choice for the acting employee.” 
Berkovitz v. United States, 486 U.S. 531, 536 (1988) 
(citations omitted).  It does not apply “when a federal 
statute, regulation, or policy specifically prescribes a 
course of action for an employee to follow”; under 
such circumstances, “the employee has no rightful 
option but to adhere to the directive.”  Id. 

In this case, a United States Marshals Service 
directive required that agency officials inspect non-
federal facilities to ensure compliance with 
constitutional and statutory standards before sending 
inmates there.  Government officials ignored this 
requirement and sent petitioners’ son to a facility 
whose posted policies violated constitutional, 
statutory, and regulatory requirements for prisoner 
medical care.  He failed to receive adequate medical 
care and died as a result.  Confirming a circuit split, 
the Fifth Circuit held that, because the Government 
had not removed all discretion as to how its 
employees were to perform the mandatory inspection, 
the discretionary function exception shielded their 
decision not to perform it at all. 
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A. The Inspection Requirement 

The United States Marshals Service (USMS) has 
more than 63,000 detainees in custody each day, 
housed in federal, state, local, and private jails 
throughout the nation.  U.S. Marshals Service Fact 
Sheet 2 (2011).  Because the capacity of federal 
facilities is limited, the USMS “aggressively enter[s] 
into intergovernmental agreements (IGAs)” to house 
prisoners in facilities operated by non-federal 
entities.  R. 2682. 

At the time relevant to this case, USMS Policy 
Directive § 9.26A controlled the IGA program.2  The 
directive required agency personnel to: 

Conduct an initial on-site inspection of 
detention facilities to determine the facility’s 
level of compliance with USMS inspection 
guidelines. A Form USM-218, U.S. Marshals 
Service IGA Facility Inspection Report, will 
be completed to document the inspection.  

R. 2752-53. 

In a memorandum to all marshals and all sub-
offices, the USMS Director emphasized that “[a]ll of 
these institutions need to be inspected before the 
award of an IGA and subsequently inspected 
annually.”  R. 2682 (emphasis added).  A since-
abandoned pilot program allowed agency officials to 
rely on inspections by certain state regulating 

                                            
2 The current version of these Policy Directives is available 

at http://www.usmarshals.gov/foia/Directives-Policy/USMS%20 
Directives.htm. 
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authorities “in place of” conducting their own 
subsequent annual inspections.  Id.  But even during 
that program’s existence, USMS personnel were 
“still” required “to inspect a facility upon the initial 
award of a new IGA.”  Id. at 2683. 

Pursuant to the Government’s “constitutional 
duty to provide adequate medical treatment to those 
in its custody” – a duty not relieved by “[c]ontracting 
out prison medical care,” West v. Atkins, 487 U.S. 42, 
56 (1988) – the USMS requires that private facilities 
meet certain “minimum mandatory standards” with 
respect to inmate health care, R. 2682.  “The 
mandatory minimum conditions of confinement 
which are to be met during the entire period of the 
IGA” include “[a]dequate, trained jail staff” and “24-
hour emergency medical care.”  Id. at 2421-22; see 
Pet. App. 25a-26a. 

In performing the required inspection, agency 
personnel must complete a USM-218 form.  R. 2752-
53.  This form requires the official conducting the 
inspection to, among other things: 

▪  Ascertain the level of medical staffing 
▪  Conduct a visual review of the medical area 
▪ Review confinement conditions to assess the 
availability of routine, chronic, and emergency 
health services and to determine whether the 
facility director ensures that all staff members 
are trained in processes and that resources are in 
place to adequately respond to the medical, 
mental, and dental health needs of detainees 

The completed form is then reviewed “to determine 
the facility’s level of compliance” by USMS officials 
responsible for IGAs.  R. 2753. 
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B.  Crystal City Correctional Center 

Without conducting the required initial 
inspection, the USMS office for the Western District 
of Texas entered into an IGA in 2003 with Crystal 
City, Texas, to house federal detainees at Crystal 
City Correctional Center (CCCC).  Pet. App. 7a, 12a.3 
CCCC was actually operated by Bobby Ross Group 
Security Services (BRG), a private contractor.  Id. 7a.  
BRG did not adequately staff or stock the facility’s 
medical clinic.  R. 2630-31.  No registered nurses 
worked at CCCC.  A doctor contracted with the 
facility to work four hours per week, id. at 2444-45;  
at all other times, there was no one on site who could 
diagnose or determine a course of treatment for a sick 
inmate, id. at 2496.  BRG also failed to provide the 
supplies needed to give fluids intravenously.  Pet. 
App. 54a.  Moreover, BRG had a policy, posted on the 
wall in the medical area, “that inmates were not to be 
transported to a hospital by ambulance unless the 
inmate was either unconscious or ‘not breathing.’”  
Id. 56a.  The closest emergency room was nearly forty 
miles away.  Blackburn Dep. 21:14 (Oct. 28, 2009). 

 

 

                                            
3 The district court dismissed the complaint for lack of 

subject-matter jurisdiction under Fed. R. Civ. P. 12(b)(1).  Pet. 
App. 43a-44a.  Thus, this Court will “accept all of the factual 
allegations in [petitioners’] complaint as true,” United States v. 
Gaubert, 499 U.S. 315, 327 (1991), regardless of whether 
particular “allegations are subject to dispute,” Saudi Arabia v. 
Nelson, 507 U.S. 349, 351 (1993). 
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C. Rivas-Parada’s Death 

Julio Rivas-Parada was a thirty-two-year-old 
citizen of El Salvador.  Pet. App. 5a, 22a.  He entered 
the United States without documentation when he 
and his brother crossed the Texas-Mexico border on 
foot in May 2006.  Id. 22a-23a.  When Rivas-Parada 
became ill on their journey, the brothers turned 
themselves in to a rancher near Carrizo Springs, 
Texas.  Id. 23a.  After Border Patrol agents picked 
them up, the brothers pled guilty to the misdemeanor 
charge of unlawful entry into the United States.  Id.  
They received ninety-day sentences, were remanded 
to USMS custody, and were sent to CCCC, where 
Rivas-Parada was separated from his brother and 
placed in solitary confinement because of a positive 
initial tuberculosis test.  Id. 

On May 31, Rivas-Parada – who had remained in 
solitary confinement despite negative follow-up 
testing – sought medical care for diarrhea, vomiting, 
muscle aches, and general weakness.  Pet. App. 23a.  
CCCC staff denied his request to see a doctor; 
instead, a licensed vocational nurse acting without 
supervision gave him Pepto-Bismol and ibuprofen.4  
Id. 23a, 54a. 

Rivas-Parada’s symptoms worsened over the 
next eight days. He was unable to eat or retain fluids.  

                                            
4 Licensed vocational nurses are supposed to “work under 

the direction of registered nurses and doctors.”  Bureau of Labor 
Statistics, U.S. Department of Labor, Occupational Outlook 
Handbook, 2012-13 Edition, Licensed Practical and Licensed 
Vocational Nurses. 
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Pet. App. 24a.  On June 6, he returned to the medical 
area, having lost twenty-five pounds in a single week 
due to incessant vomiting and diarrhea.  Id. 24a, 54a; 
R. 2350-51.  The standard treatment for Rivas-
Parada’s prolonged dehydration is administration of 
intravenous fluids.  R. 2456.  CCCC lacked the 
supplies to provide this treatment.  Pet. App. 54a.  
Instead, the nurse, after a brief telephone 
conversation with a doctor who had never examined 
Rivas-Parada, gave him an oral anti-nausea drug and 
an antibiotic.  Id. 24a; R. 2446, 2448, 2450. 

The next day, his illness unalleviated, Rivas-
Parada again sought treatment.  Pet. App. 24a.  This 
time, he was told to drink plenty of fluids, take his 
medicine, and return in two days if his symptoms 
persisted.  Id. 

Rivas-Parada’s condition deteriorated rapidly.  
Later that same day, he suffered a violent seizure.  
Pet. App. 24a, 54a.  A guard found him lying on the 
floor of his cell at 6:45 p.m.  R. 2446.  A medical 
technician spoke with a nurse by phone and told 
Rivas-Parada to drink more fluids and seek 
treatment the following day.  Pet. App. 24a.  At 3:30 
a.m., a guard found Rivas-Parada in his cell, too 
weak to move and struggling to breathe.  Id. 

It took almost an hour before the night crew 
received authorization to send Rivas-Parada to the 
hospital.  Pet. App. 24a.  Even then, they did not call 
an ambulance because of BRG’s posted policy 
forbidding the use of one unless a prisoner was either 
unconscious or not breathing.  Id. 24a, 55a-56a.  
Instead, Rivas-Parada was shackled and transported 
in an ordinary prison van.  Id. 24a-25a, 56a. 
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Rivas-Parada finally arrived at the hospital at 
5:30 a.m.  Pet. App. 25a.  He died less than two hours 
later.  Id. 25a.  Although the emergency room staff 
started him on intravenous fluids within ten minutes 
of his arrival, it was too late.  Blackburn Dep. 44:16-
25, 48:18-22 (Oct. 28, 2009).  According to the 
attending physician, had Rivas-Parada received 
electrolytes intravenously even ten hours earlier – 
around the time of his seizure – he likely would have 
survived.  Id. at 71:12-72:4.  Instead, he had a fatal 
heart attack caused by the worst electrolyte 
imbalance the physician had ever seen.  Id. at 66:21-
68:24.  The Government’s own investigator 
acknowledged the physician’s conclusion that Rivas-
Parada died of “neglect.”  R. 323-34. 

D.  The Proceedings Below 

Petitioners, Rivas-Parada’s parents, filed suit in 
the Western District of Texas against BRG, its 
affiliates, federal agencies, and various federal 
officials.  Pet. App. 19a.  The BRG defendants 
entered into a settlement and the United States was 
substituted for the federal defendants.  Id.  
Petitioners’ second amended complaint included a 
negligence claim against the United States under the 
Federal Tort Claims Act.  Id. 20a.  It alleged that the 
USMS had failed to ensure that BRG provided 
constitutionally adequate medical care at CCCC and 
that “[a]s a direct and proximate result of 
Defendant’s negligence, Julio suffered extreme 
physical pain and mental anguish which ultimately 
resulted in his death.”  Id. 67a-68a.   

While discovery was ongoing, the United States 
moved for summary judgment, arguing that 
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petitioners’ FTCA claims were barred by either the 
discretionary function exception or the independent 
contractor doctrine.5  Pet. App. 9a.  After the parties 
had completed their initial briefing on this motion, 
petitioners became aware that the Government had 
not produced relevant internal USMS documents.  
Pls.’ Suppl. to Summ. J. R. Ex. C.  Petitioners 
repeated their production requests, id., and this time 
the Government produced the USMS Directives 
governing prisoner health issues and housing, Pls.’ 
Suppl. to Summ. J. R. 1-2.  These included the Policy 
Directive mandating an on-site facility inspection by 
USMS personnel prior to entering into an IGA as 
well as the Director’s Memorandum.  R. 2682, 2752.  
Those documents having been provided to the court, 
petitioners argued that “the memoranda show that 
the United States had no discretion when it came to 
the initial IGA award inspection.”  Pls.’ Suppl. to 
Summ. J. R. Ex. 1. 

Two weeks later, the district court granted the 
Government’s motion for summary judgment, 
construing it as a motion to dismiss for lack of subject 
matter jurisdiction under Fed. R. Civ. P. 12(b)(1).  
Pet. App. 44a.  It held that the discretionary function 
exception barred petitioners’ suit.  Ignoring the 

                                            
5 The FTCA excludes suits based on the acts of “any 

contractor with the United States” from its waiver of sovereign 
immunity.  United States v. Orleans, 425 U.S. 807, 814 (1976) 
(quoting 28 U.S.C. § 2671).  The district court never ruled on 
this question and the scope of the independent contractor 
doctrine is irrelevant to the claim before this Court, which 
concerns a government employee’s failure to act rather than 
subsequent misbehavior by an independent contractor. 
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mandatory language in the USMS Directive, it 
instead treated “the USMS’s decision to enter into 
the IGA” as discretionary.  Id. 30a-31a.  It then found 
that “the extent of oversight the USMS conducted 
over the CCCC” after entering into the IGA “was the 
result of the exercise of discretion.”  Id. 32a. 

On appeal, the Fifth Circuit affirmed the 
dismissal of the complaint for lack of subject matter 
jurisdiction, holding that the failure to conduct a pre-
IGA inspection fell within the discretionary function 
exception.  Pet. App. 16a.  Even though the USMS 
Directives provided that the USMS “will complete an 
inspection and will complete a form so documenting” 
before entering into an IGA, the panel thought that 
this “seemingly mandatory language” was too 
“‘generalized, precatory, or aspirational’” to create a 
mandatory duty because the Directive did not set out 
sufficiently detailed instructions for conducting the 
inspection.  Id. 12a-13a (emphasis in the original) 
(quoting Freeman v. United States, 556 F.3d 326, 338 
(5th Cir. 2009)).  In the court’s view, because the 
Directive did not lay out a step-by-step “course of 
action an employee must follow” in carrying out the 
inspection, the discretionary function exception 
shielded the choice not to perform any inspection.  Id. 
13a-14a. 

Having held that it lacked subject matter 
jurisdiction, the panel nonetheless included a 
footnote opining that petitioners could not 
“demonstrate a plausible causal relationship between 
the nondiscretionary duty and Parada’s death.”  Pet. 
App. 14a n.1. 

Judge Haynes filed a brief concurrence in the 
judgment.  Although she viewed the facts as “tragic 
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and horrific,” she found it “unnecessary to reach the 
question of whether the initial inspection 
requirement was a non-discretionary duty.”  Pet. 
App. 17a.  Instead, she based her decision solely on 
the question of causation.  Id. 

On February 17, 2012, the court denied a timely 
petition for rehearing.  Pet. App. 1a-3a. 

REASONS FOR GRANTING THE WRIT  

“The most important” of the exceptions to the 
FTCA’s waiver of sovereign immunity “is the 
discretionary function exception.” McMellon v. 
United States, 387 F.3d 329, 335 (4th Cir. 2004) (en 
banc).  In Berkovitz v. United States, 486 U.S. 531 
(1988), and Gaubert v. United States, 499 U.S. 315 
(1991), this Court offered some guidance to the 
federal judiciary on the scope of this exception.  But 
lower courts have long had “difficulty in applying” 
the discretionary function exception.  Gaubert, 499 
U.S. at 335 (Scalia, J., concurring). 

It remains “unclear exactly what falls within the 
scope of this provision, despite an immense amount of 
precedent that has developed on the subject.”  
Charles Alan Wright et al., 14 Federal Practice and 
Procedure § 3658.1 (3d ed. 1998 & 2010 Supp.).  
Interpreting the scope of the exception “has proven 
itself to be a particularly vexing determination for 
district and appellate courts alike.”  Terbush v. 
United States, 516 F.3d 1125, 1129 (9th Cir. 2008).  
In particular, the question whether the discretionary 
function exception applies “to government failures to 
act where any effort to act would likely have required 
an exercise of judgment” is “fundamental” and “likely 
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to appear again.”  Maas v. United States, 94 F.3d 
291, 299-300 (7th Cir. 1996) (Cudahy, J., concurring) 
(emphasis in the original).  It has already produced 
an entrenched five-to-one circuit split. 

I. The Courts of Appeals Are Sharply Divided 
Over Whether Outright Failure To Perform A 
Mandatory Act Is Shielded By The 
Discretionary Function Exception Simply 
Because Performing The Act Might Involve An 
Exercise Of Judgment. 

Six federal courts of appeals have addressed the 
question presented in this case.  The Fifth Circuit 
stands alone in adopting the rule that discretion in 
performing a mandatory duty can give employees 
discretion to forgo its performance altogether. 

1.  In three circuits, if a statute, regulation, or 
agency policy makes clear that an inspection, 
examination, or review must be performed – but 
leaves room for judgment as to how to carry it out – 
the discretionary function exception does not apply if 
the required act was not performed at all. 

This rule is regularly applied in the Ninth 
Circuit.  For example, in Myers v. United States, 652 
F.3d 1021 (9th Cir. 2011), the court read a Navy 
manual to require that health and safety plans for 
disposal of hazardous waste be reviewed by the 
Navy’s own certified industrial hygienist (CIH) “or 
equivalent by training and/or experience.”  Id. at 
1024, 1029.  In the course of carrying out one such 
plan, the Navy relied on a review conducted by a 
private contractor’s hygienist rather than having its 
own CIH review the plan.  Id. at 1029.  The guardian 
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ad litem of a child harmed by heavy metals dumped 
as part of the resulting waste cleanup brought suit 
under the FTCA.  Id. at 1023-24, 1027.  The Ninth 
Circuit rejected the Government’s invocation of the 
discretionary function exception.  Id. at 1030.  “Even 
supposing the Navy had some discretion in the 
fulfillment of its duty to review [health and safety 
plans], it had no discretion under the policy . . . 
whether or not to review the [plan] at all and no 
discretion for such a review to be performed by 
anyone other than a Navy CIH or other competent 
person.”  Id. (emphasis in the original). 

Similarly, in Vickers v. United States, 228 F.3d 
944 (9th Cir. 2000), Immigration and Naturalization 
Service policy guidelines stated that all off-duty 
incidents involving the discharge of an INS-issued 
firearm were “subject to the [agency’s] reporting and 
investigation requirements.”  Id. at 951-52.  The INS 
failed to investigate an off-duty shooting incident 
involving one of its agents, who later shot a second 
person with his INS-issued firearm.  Id. at 947-48.  
The Ninth Circuit held that the discretionary 
function exception did not bar the FTCA suit brought 
by the victim of the second shooting.  Id. at 953.  In 
the court’s view, “although INS investigators 
undoubtedly enjoy discretion in the conduct of an 
investigation, this discretion does not extend to the 
question of whether to report to superiors or to 
investigate at all.”  Id. (emphasis in the original).  
Other Ninth Circuit opinions have reached the same 
conclusion.  See Olson v. United States, 306 Fed. 
Appx. 360, 363 (9th Cir. 2008); Bolt v. United States, 
509 F.3d 1028, 1032-33 (9th Cir. 2007); Navarette v. 
United States, 500 F.3d 914, 917-19 (9th Cir. 2007). 



15 

The Eleventh Circuit has also adopted the rule 
that failure to perform a mandatory duty is not 
shielded by the discretionary function exception 
simply because performance of that duty might have 
involved some element of judgment.  In Miles v. 
Naval Aviation Museum Foundation, Inc., 289 F.3d 
715 (11th Cir. 2002), federal regulations required 
government entities owning a particular type of 
aircraft to have inspectors “qualified and certified to 
the current MIL-STD-410” conduct inspections to 
detect nose fatigue cracks.  Id. at 719, 718.  A 
military-run museum that owned one of these planes 
relied on the work of inspectors who did not hold the 
MIL-STD-410 certification, id. at 719, and a civilian 
was seriously injured when the plane’s nose wheel 
valves exploded, id. at 718.  The Eleventh Circuit 
rejected the Government’s assertion of the 
discretionary function exception.  Even though the 
regulation was not so specific as to remove all 
discretion in how to conduct the inspections, the fact 
that the inspectors did not hold the required 
certification meant that the Government had failed to 
perform its nondiscretionary duty.  Id. at 722. 

Finally, the Eighth Circuit has adopted the same 
rule.  In Appley Bros. v. United States, 164 F.3d 1164 
(8th Cir. 1999), a U.S. Department of Agriculture 
handbook made clear that inspectors who were sent 
to perform specified examinations of grain 
warehouses were also expected to produce a report 
detailing the “quantities and locations (within the 
storage facilities) of out-of-condition commodities.”  
Id. at 1171.  The inspector who performed the 
examination at issue never checked the out-of-
condition grain.  Id. at 1172.  The owners of out-of-
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condition grain that later went missing sued the 
USDA, alleging that a proper inspection would have 
revealed the grain shortages earlier.  Id. at 1169-70.  
The court held that the handbook “establishe[d], at 
the very minimum, a duty to investigate.”  Id. at 
1172.  Because the inspector had “conducted no 
investigation at all” with regard to the out-of-
condition grain, the discretionary function exception 
did not apply.  Id.  The court further explained that 
“although the inspector had discretion in selecting 
how he would investigate . . . he had no discretion not 
to undertake some investigation.”  Id. 

2.  The Second and Seventh Circuits have 
adopted a rule that excludes from the discretionary 
function exception’s ambit not just complete failure to 
perform a mandatory act, but also performance that 
sinks to the level of non-performance. 

In Coulthurst v. United States, 214 F.3d 106 (2d 
Cir. 2000), Bureau of Prisons guidelines required 
prison officials to “[v]isit the inmate wellness area (if 
there is one) and determine if the equipment is 
arranged in a safe manner and if participants use the 
equipment properly.”  Id. at 108.  A prisoner who was 
injured by a defective steel pull-down bar on an 
exercise machine brought suit under the FTCA.  Id. 
at 107.  Initials marked in the prison logbook 
suggested that some inspection might have been 
conducted two days prior to the incident.  Id. at 108.  
The district court dismissed the plaintiff’s complaint 
because inspection called for the exercise of 
judgment.  Id.  But the Second Circuit reinstated the 
complaint because it was possible that the inspection 
had been performed so poorly as to constitute 
“negligence unrelated to any plausible policy 
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objectives.”  Id. at 111.  The court held that the 
exception would not shield the United States from 
liability if a prison employee charged with the 
inspection did it in a manner that was tantamount to 
not doing it at all – for example, if he “failed to 
perform a diligent inspection out of laziness or was 
carelessly inattentive.”  Id. at 110.  The court reached 
this holding despite the fact that the relevant 
guidelines contained no details about the manner or 
frequency of the required inspection.  Id. at 108. 

The Seventh Circuit has explicitly adopted 
Coulthurst’s approach. One of the claims raised in 
Palay v. United States, 349 F.3d 418 (7th Cir. 2003), 
concerned a federal law requiring the Bureau of 
Prisons to “provide for the safekeeping, care, and 
subsistence of all persons charged with or convicted 
of offenses against the United States.”  Id. at 428.  A 
pretrial detainee who was injured during a fight 
between other inmates challenged the prison’s failure 
to ensure his safety.  Id. at 421.  The Seventh Circuit 
refused to dismiss his complaint.  Id. at 434.  Citing 
Coulthurst, the court held that although prison 
officials generally enjoy discretion in how to carry out 
their responsibilities, the discretionary function 
exception would not shield the Government from 
liability if officials’ failure to protect the plaintiff from 
inmate violence was the result of inaction “having 
nothing whatever to do with discretionary 
judgments.”  Id. at 431.  For example, if the officer on 
duty “was simply asleep” or “left the unit unattended 
in order to enjoy a cigarette or a snack,” that failure 
to carry out his duty entirely would not be protected 
by the exception.  Id. at 432. 
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District courts within the Second and Seventh 
Circuits have confirmed that Coulthurst and Palay 
dictate – just as the Eighth, Ninth, and Eleventh 
Circuits have held – that outright failure to perform 
a mandatory act is not protected by the discretionary 
function exception, even if performance of that act 
would have involved discretion.  For example, in 
Hartman v. Holder, 2009 WL 792185 (E.D.N.Y. Mar. 
23, 2009), a prison official was “required to record 
[inmate] complaints, and her responses to them, in 
her logbook.”  Id. at *8.  The official failed to record 
either Hartman’s complaint that two inmates were 
planning to attack him or her response.  Id.  Citing 
Coulthurst, the district court held that the 
discretionary function exception would not bar his 
suit when those inmates later assaulted him.  Id. 

Similarly, in Chess v. United States, 2011 WL 
6001626 (N.D. Ill. Dec. 1, 2011), a Bureau of Prisons 
directive stated that officials conducting prisoner 
intake “shall” review either “the Inmate Central File 
or Presentence Investigation Report.”  Id. at *4.  
There was no evidence that the Bureau reviewed 
Jerome Adams’s records before placing him into 
Chess’s housing unit.  Id. at *2.  Adams later 
assaulted Chess.  When Chess sued, the Government 
invoked the discretionary function exception to shield 
its decision to house the men together.  Although the 
court recognized that the Government would have 
had discretion in placement after conducting the 
review, id. at *4, it rejected the Government’s 
assertion of the discretionary function exception 
because the Government had failed to show that it 
had ever conducted the required review,  id. at *5. 
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3.  In contrast to the Second, Seventh, Eighth, 
Ninth, and Eleventh Circuits, the Fifth Circuit has 
adopted the rule that, so long as line-level officials 
are given discretion in how to execute a prescribed 
duty, the discretionary function exception bars suit 
even when the officials do not perform the duty at all. 

In Freeman v. United States, 556 F.3d 326 (5th 
Cir.), cert. denied, 130 S. Ct. 154 (2009), a federal 
policy required that, within 120 days of the issuance 
of its nationwide disaster response plan, the 
Department of Homeland Security “establish 
agreements and procedures” with non-federal 
partners to help execute the plan.  Id. at 330.  The 
Department failed to timely establish the required 
agreements.  Id.  Consequently, no arrangements 
were in place when Hurricane Katrina struck six 
months after the deadline.  Several individuals died 
as a result of the Government’s failure to have local 
agreements in place to allow for the timely 
evacuation and treatment of people with impaired 
mobility.  Their survivors sued under the FTCA.  Id. 
at 328.  The Fifth Circuit held that their claims were 
barred by the discretionary function exception.  Id. at 
338-41.  With respect to the claim regarding the 
Government’s failure to provide medical care, the 
court explained that the law “permit[ted] agents to 
exercise judgment or choice” in how to provide 
medical care at evacuation sites.  Id. at 337.  But the 
court also applied the exception to the Government’s 
failure to form the local agreements by the statutory 
deadline without identifying what discretion the 
Government enjoyed with respect to that discrete act.  
Id. at 338. 
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The decision below further solidifies the split 
among the circuits.  The directive at issue required 
“an initial on-site inspection of detention facilities to 
determine the facility’s level of compliance with 
USMS inspection guidelines” prior to entering into an 
IGA.  Pet. App. 7a.  An internal USMS memorandum 
made clear that even if the Marshals relied on state 
jail inspections for annual inspections in subsequent 
years, USMS inspectors still had to perform their 
own initial inspection.  Id. 7a-8a. 

Despite acknowledging the presence of 
“seemingly mandatory language,” the Fifth Circuit 
relied on Freeman to hold that “the relevant inquiry 
is whether the policy specifically addresses how an 
official must confront a given situation.”  Pet. App. 
13a (emphasis added).  If the policy “fails to prescribe 
specific direction as to what course of action an 
employee must follow,” the court explained, “it 
generally fails to establish a nondiscretionary duty.”  
Id. 13a-14a (quotation marks omitted).  In other 
words, because the directive at issue failed to remove 
all discretion as to the manner in which the USMS 
was to perform its inspection, the discretionary 
function exception shielded the agency’s decision to 
forgo an inspection altogether.  The Fifth Circuit is 
thus squarely at odds with five other circuits on the 
question presented. 

II. The Question Presented Is Of Substantial 
Importance. 

Resolution of the question presented is essential 
to clarifying the application of the discretionary 
function exception to a common situation: 
government employees are often directed to carry out 
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duties that involve a sequence of mandatory and 
discretionary tasks.  The Fifth Circuit’s rule 
introduces confusion into this area of law.  This Court 
must intervene to clarify how lower courts should 
apply the exception to such sequential obligations. 

1. The FTCA is the exclusive remedy for most 
tort claims arising out of the wide array of fields in 
which federal employees operate – including financial 
regulation, health and safety regulation, disaster 
prevention and relief, national parks and other 
federal lands, and criminal investigation and 
prosecution.6  Day-to-day actions of government 
employees affect virtually every American.  The 
FTCA embodies the judgment that victims deserve 
compensation if government employees act tortiously. 

                                            
6 See, e.g., United States v. Gaubert, 499 U.S. 315 (1991) 

(supervision of savings and loan association); Berkovitz v. 
United States, 486 U.S. 531 (1988) (approval of production and 
distribution of polio vaccines); Indian Towing Co. v. United 
States, 350 U.S. 61 (1955) (operation of lighthouse).  For 
examples from the courts of appeals, see, e.g., Shansky v. 
United States, 164 F.3d 688 (1st Cir. 1999) (failure to install 
guardrail on steps at national historic site); Kelly v. United 
States, 924 F.2d 355 (1st Cir. 1991) (failure to report allegations 
regarding DEA agent); Cestonaro v. United States, 211 F.3d 749 
(3d Cir. 2000) (absence of lighting or warning signs in national 
historic site parking lot); Freeman v. United States, 556 F.3d 
326 (5th Cir.) (emergency response plan and medical care at 
Hurricane Katrina relief sites), cert. denied, 130 S. Ct. 154 
(2009); Appley Bros. v. United States, 164 F.3d 1164 (8th Cir. 
1999) (inspection of grain); Olson v. United States, 306 Fed. 
Appx. 360 (9th Cir. 2008) (inspection of coal mine); Ochran v. 
United States, 117 F.3d 495 (11th Cir. 1997) (decision not to 
inform victim of remedies against intimidation), reh’g denied, 
136 F.3d 1333 (11th Cir. 1998). 
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An overly expansive interpretation of the 
discretionary function exception means that victims 
of government negligence will often have no means of 
redress against the Government even when its 
employees have failed to perform mandatory duties. 

2. It is particularly important to correct the Fifth 
Circuit’s view on the question presented in light of its 
outlier status on the scope of the discretionary 
function exception.  For example, that court has 
repeatedly refused, despite numerous opportunities, 
to adopt the consensus position among the courts of 
appeals that unconstitutional acts fall outside the 
exception.  See Pet. App. 15a-16a (insisting the issue 
remains an open question); Spotts v. United States, 
613 F.3d 559, 569 (5th Cir. 2010) (same).  In the face 
of a panel decision that adopted the consensus 
position, the Fifth Circuit granted rehearing en banc 
and vacated the decision, Castro v. United States, 
608 F.3d 266, 268 (5th Cir. 2010) (en banc), cert. 
denied, 131 S. Ct. 902 (2011), leaving in place its 
earlier decision in Santos v. United States, 2006 WL 
1050512, at * 3 (5th Cir. Apr. 21, 2006) (per curiam), 
that a plaintiff cannot “save his claims from the 
discretionary function exception” by pointing to 
unconstitutional conduct.  Every other circuit to have 
addressed the issue in the past forty years disagrees.  
See Limone v. United States, 579 F.3d 79, 101 (1st 
Cir. 2010); Myers & Myers, Inc. v. U.S.P.S., 527 F.2d 
1252, 1261 (2d Cir. 1975); U.S. Fidelity & Guar. Co. 
v. United States, 837 F.2d 116, 120 (3d Cir.), cert. 
denied, 487 U.S. 1235 (1988); Medina v. United 
States, 259 F.3d 220, 225 (4th Cir. 2001); Raz v. 
United States, 343 F.3d 945 (8th Cir. 2003) (per 
curiam); Nurse v. United States, 226 F.3d 996, 1002-
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03 (9th Cir. 2000); Red Lake Band of Chippewa 
Indians v. United States, 800 F.2d 1187, 1196 (D.C. 
Cir. 1986).  The Fifth Circuit is thus unlikely to bring 
its treatment of the discretionary function exception 
in line with the other courts of appeals absent this 
Court’s intervention. 

3. This case illustrates the devastating 
consequences of confusion over the scope of the 
discretionary function exception.  Had Rivas-Parada 
died under the same circumstances while 
incarcerated in a federal facility, petitioners could 
have maintained an FTCA claim for the failure to 
provide medical treatment.  But when the 
Government outsourced his care to CCCC, that 
avenue of redress was blocked by the independent 
contractor doctrine.  See 28 U.S.C. § 2671.  The Fifth 
Circuit’s rule goes even further.  It deprives victims 
of their FTCA claims even when the Government 
does not outsource its work – as here, where it 
undertook the obligation to have agency personnel 
conduct a pre-IGA inspection. 

Many potential plaintiffs may find themselves in 
Rivas-Parada’s situation.  The number of federal 
prisoners in private facilities has grown from zero in 
1990 to 34,087 – or about 16% of the total federal 
prison population – in 2009.7  Private facilities also 
hold roughly 200,000 federal immigration detainees 
over the course of each year.8  Driven by the profit 

                                            
7 U.S. Dep’t of Justice, Bureau of Justice Statistics, 

Prisoners in 2009, at 2, 33 (2010). 
8 See Press Release, U.S. Immigration & Customs 

Enforcement, FY 2011: ICE Announces Year-End Removal 
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motive, these facilities have economic incentives to 
skimp on medical expenses that federal facilities do 
not.  Because the Government knows that these 
facilities “struggle with long-standing problems, 
including access to adequate medical care,” Susan 
Carroll, ICE Paints Bleak Picture of Its Detention 
Center, HOUSTON CHRONICLE, Oct. 9, 2011, at B1-2 
(citing an internal ICE report), it requires its agents 
to inspect them for compliance with federal medical 
care standards before sending prisoners there.  In the 
Second, Seventh, Eighth, Ninth, and Eleventh 
Circuits the Government would be amenable to suit 
under the FTCA for failure to perform such 
mandatory inspections.  But in the Fifth Circuit the 
Government is not. 

The Government’s amenability to suit should not 
depend on the circuit in which a prisoner is 
incarcerated – a choice that is entirely within the 
Government’s control.  Such circuit-by-circuit 
variation not only yields unequal treatment of 
similarly situated plaintiffs, but also encourages the 
Government to place its prisoners in the circuit 
where it is least likely to be held liable for failing to 
perform a mandatory duty. 

                                            
Numbers, Highlights Focus on Key Priorities Including Threats 
to Public Safety and National Security (Oct. 18, 2011), available 
at http://www.ice.gov/news/releases/1110/111018washingtondc. 
htm; Detention Watch Network, The Influence of the Private 
Prison Industry in Immigration Detention (2011), available at 
http://www.detentionwatchnetwork.org/privateprisons. 
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III. This Case Provides The Right Opportunity For 
Clarifying The Scope Of The Discretionary 
Function Exception. 

This case offers the right opportunity for this 
Court to determine whether the discretionary 
function exception protects complete failures to 
perform mandatory acts when some aspects of their 
performance might have involved decisions that 
would fall within the exception. 

1.  The policy at issue here is particularly well 
suited to resolving the question presented. The 
USMS Directive was formal, written, and clear as to 
whether the USMS needed to perform a pre-IGA 
inspection of prisons operated by third parties.  It 
stated that the USMS “will . . . conduct an initial on-
site inspection of detention facilities to determine the 
facility’s level of compliance with USMS inspection 
guidelines.”  R. 2752-53.  At the same time, if USMS 
personnel had carried out the required inspection, 
they might have been called upon to exercise some 
judgment along the way. 

2.  The question presented was fully briefed and 
argued below.  Before the district court, petitioners 
pressed the argument that “the United States had no 
discretion when it came to the initial IGA award 
inspection.”  Pls.’ Suppl. to Summ. J. R. Ex. 1.  They 
renewed this argument on appeal, explaining that, 
because the USMS had no discretion regarding 
whether to conduct a pre-IGA inspection, this action 
fell “outside the scope of the discretionary function 
exception.”  Pet. App. 9a-10a.  The Fifth Circuit 
squarely addressed this argument, holding that the 
“seemingly mandatory language” of the directives 
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was negated by the agency’s discretion in how to 
carry out any inspection that it did choose to perform.  
Id. 13a. 

3. Resolution of the question presented is 
determinative of the sole issue raised on appeal: 
whether there is subject matter jurisdiction over 
petitioners’ FTCA claim. If the USMS lacked 
discretion to forgo the pre-IGA inspection – as five 
other circuits would hold – then the discretionary 
function exception does not bar the exercise of 
jurisdiction.  On remand from a favorable ruling by 
this Court, the case should return to the district court 
for further proceedings on the merits. 

The Fifth Circuit’s inability to see the connection 
between the failure to inspect and Rivas-Parada’s 
death, see Pet. App. 14a n.1, is completely bound up 
in its misunderstanding of the discretionary function 
exception.  Even after purporting to assume that the 
USMS breached its nondiscretionary duty to inspect, 
the panel failed to focus on what performance of that 
inspection would have accomplished.  Instead, it 
immediately jumped to speculating about whether 
later discretion-inflected decisions – such as “specific 
failures of medical care by CCCC’s designees” – 
might also have contributed to Rivas-Parada’s death.  
Id. 

Had the panel limited its inquiry to the 
nondiscretionary duty, as five other circuits would 
have done, the causal connection between the failure 
to conduct an inspection and Rivas-Parada’s death 
would be clear.  If the USMS had conducted a pre-
IGA inspection, marshals would have discovered the 
gaping deficiencies at CCCC and either required 
their correction or refused to enter into an IGA. 
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Under either scenario, Rivas-Parada would not have 
been placed in a facility with inadequate medical 
care.  Indeed, during discovery, the Government’s 
30(b)(6) witness spelled out this causal connection: if 
a facility fails a USMS inspection and the identified 
deficiencies “are not resolved,” then “the 
recommendation is to remove our prisoners.  And the 
local Marshals office does so.”  Arias Dep. 47:15-21  
(Dec. 17, 2009). 

IV. The Discretionary Function Exception Does 
Not Protect The Failure To Conduct A Pre-
IGA Inspection. 

As this Court explained in Berkovitz v. United 
States, 486 U.S. 531 (1988), the discretionary 
function exception is designed to protect actions that 
are “a matter of choice for the acting employee.”  Id. 
at 536.  Thus, “when a federal statute, regulation, or 
policy specifically prescribes a course of action for an 
employee to follow,” the discretionary function 
exception does not apply, because “the employee has 
no rightful option but to adhere to the directive.”  Id. 
at 536.  As this Court has previously noted, “the 
exception was designed to cover not all acts of 
regulatory agencies and their employees,” but “only [] 
conduct that involves the permissible exercise of 
policy judgment.”  Id. at 538-39 (emphasis added). 

In light of this Court’s decisions, the 
discretionary function exception cannot shield the 
Government from liability for the USMS’s failure to 
conduct a pre-IGA inspection.  While USMS policy 
may have left line-level officials some leeway in how 
to conduct such an inspection, the agency 
promulgated a mandatory inspection requirement, 
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thereby denying those officials any choice in whether 
to conduct an inspection at all.  The Fifth Circuit’s 
minority rule conflates these two distinct policy 
decisions. 

1. Straightforward principles of statutory 
interpretation support the conclusion that the 
discretionary function exception does not protect the 
failure to perform a mandatory duty at all.  This 
Court has often noted that words ought to be given 
their ordinary meaning absent an indication 
policymakers intended otherwise.  See, e.g., 
Mohamad v. Palestinian Authority, 132 S. Ct. 1702, 
1706 (2012).  The word “discretion” has a well-
developed meaning: “the absence of a hard-and-fast 
rule.”  The Styria v. Morgan, 186 U.S. 1, 9 (1902).  
The existence of a clearly defined rule of action 
signifies the end of any discretion an employee might 
have.  Id.  Although subordinate employees may 
exercise discretion in some aspects of their jobs, they 
have no discretion to disobey official directions.  See 
Dalehite v. United States, 346 U.S. 15, 36 (1953); 
Board of Pardons v. Allen, 482 U.S. 369, 375 (1987). 

Statutory text confirms that, for the 
discretionary function exception to apply, the 
government official must have had discretion in the 
first place.  The exception applies when a government 
employee is exercising or performing a discretionary 
function “whether or not the discretion involved be 
abused.” 28 U.S.C. § 2680(a) (emphasis added).  It 
would twist language and logic to characterize an act 
in excess of discretion as an abuse of discretion.  See, 
e.g., Hatahley v. United States, 351 U.S. 173, 181 
(1956).  Because an employee has no discretion to 
forgo a mandatory act, there is no “discretion 
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involved” when he does so.  As a matter of common 
sense as well as statutory interpretation, a lack of 
detail regarding how to comply with a requirement 
does not nullify the requirement. 

2.  The majority rule best serves the purposes of 
the FTCA.  Congress enacted the FTCA to “provide[] 
much-needed relief to those suffering injury from the 
negligence of government employees.”  United States 
v. Muniz, 374 U.S. 150, 165 (1963).  The Act is 
intended to provide such relief against the 
Government under state tort law “when a federal 
statute, regulation, or policy specifically prescribes a 
course of action for an employee to follow.”  
Berkovitz, 486 U.S. at 536.  At the same time, 
Congress included the discretionary function 
exception to avoid “judicial ‘second-guessing’ of 
legislative and administrative decisions grounded in 
social, economic, and political policy through the 
medium of an action in tort.”  United States v. Varig 
Airlines, 467 U.S. 797, 814 (1984). 

When a policy decision has already been made at 
the congressional or agency level, the danger of such 
second-guessing is absent.  Holding the Government 
liable when a line-level employee breaches an agency 
policy and causes injury serves the purposes of the 
Act. 

3.  The Fifth Circuit’s position flouts the text and 
purpose of the FTCA.  

In determining whether an act is discretionary, 
the Fifth Circuit equates a policy’s use of words such 
as “will” or “shall” with aspirational or permissive 
language such as “may” or “should.”  It accords “will” 
and “shall” their ordinary meaning only when the 
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policy goes on to spell out “specific direction” as to 
how the prescribed act should be executed.  Pet. App. 
13a.  It offers no reason why a policymaker’s 
allowance of discretion with regard to one choice – 
namely, how to perform a task – should carry over to 
an entirely different choice – namely, whether to 
perform the task at all. 

A simple example shows why the Fifth Circuit 
was wrong to think these two forms of discretion are 
identical.  Many jurisdictions require parole boards to 
conduct periodic hearings in which the board 
exercises substantial discretion in deciding whether 
to release an inmate.  But no one would suggest that 
this discretion allows parole boards not to hold 
hearings at all.  The reason is clear: the very act of 
holding a hearing is valuable because it allows the 
decisionmaker to obtain additional information that 
may affect how she exercises her judgment on 
whether to release a particular inmate.  Indeed, the 
very purpose of requiring a hearing, an investigation, 
or an inspection is to enable the line-level 
decisionmaker to exercise the discretion she has been 
given in an informed manner. 

The Fifth Circuit’s position also undermines the 
purpose of the exception.  It substitutes the views of 
judges and line-level officials for the considered 
choices of policymakers who used mandatory 
language to impose ministerial obligations on federal 
employees.  See Berkovitz, 486 U.S. at 536, 538-39.  
Policymakers use such language precisely in order to 
take certain choices out of the hands of low-level 
officials.  In this case, the Fifth Circuit transformed 
what the USMS Director had denominated the 
“necessary” task of conducting a pre-IGA inspection 
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into an “aspirational goal” that field employees had 
carte blanche to ignore. 

 This case epitomizes the confusion that can 
result from the Fifth Circuit’s expansive view of 
which acts fall within the discretionary function 
exception.  Rather than focusing on line-level 
employees’ choice to forgo an inspection and asking 
whether that discrete decision involved “judgment as 
to which of a range of permissible courses is the 
wisest,” Gaubert, 499 U.S. at 325, the Fifth Circuit 
instead asked whether agents enjoyed discretion 
anywhere in the sequence of steps that resulted in 
federal prisoners being outsourced to non-federal 
facilities.  But just as “proof of negligence in the air, 
so to speak, will not do,” Martin v. Herzog, 228 N.Y. 
164, 170 (1920) (Cardozo, J.), so too with discretion.  
That some aspects of a governmental activity involve 
discretion does not transform the entire activity into 
a discretionary function. 

CONCLUSION 

For the foregoing reasons, the petition for a writ 
of certiorari should be granted. 
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